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STATEMENT OF THE CASE 
Nature of the Case 
In his Appellant's Brief, Mr. Gendron argued that the district court abused its 
discretion when it denied his motion to withdraw his guilty plea. In response, the State 
argued that Mr. Gendron's argument on appeal is not the same as that which was 
raised below. Additionally, the State argued Mr. Gendron had access to the 
Presentence Investigation Report (hereinafter, PSI) prior to the filing of the motion to 
withdraw, and therefore, the district court had the discretion to weigh Mr. Gendron's 
motives when determining whether to grant the motion. 
This Reply Brief is necessary to clarify that the issue before this Court is the 
same issue that was before the district court. While one of the arguments on appeal 
might be slightly different than the arguments raised below, that alone does not 
preclude appellate review. This brief is also necessary to clarify that the State is correct 
when it asserts that Mr. Gendron had access to the PSI prior to filing his motion to 
withdraw his guilty plea. 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Gendron's Appellant's Brief. They need not be repeated in this Reply Brief, but 
are incorporated herein by reference thereto. 
1 
ISSUE 
Did the district court abuse its discretion when it denied Mr. Gendron's motion to 
withdraw his guilty plea filed prior to sentencing, because of his implied assertion of 
innocence, which was based on his trial counsel's failure to obtain full discovery? 
2 
ARGUMENT 
The District Court Abused Its Discretion When It Denied Mr. Gendron's Motion To 
Withdraw His Guilty Plea Filed Prior To Sentencing, Because Of His Implied Assertion 
Of Innocence, Which Was Based On His Trial Counsel's Failure To Obtain Full 
Discovery 
As a preliminary issue, Mr. Gendron agrees with the State's assertion the he had 
access to the PSI prior to filing his motion to withdraw his guilty plea. 1 (Respondent's 
Brief, p.6 n.2.) 
According to the State, Mr. Gendron argued to the district court that he should be 
allowed to withdraw his plea because neither he, nor defense counsel, had access to 
the video of the administration of the breathalyzer test, and he should not be allowed to 
argue, for the first time on appeal, whether he lost the ability to review the discovery for 
a potential defense. (Respondent's Brief, p.10.) Mr. Gendron recognizes that this 
argument is subtly different than the argument before the district court. However, that is 
immaterial because on appeal there is a distinction between advancing a new issue 
versus advancing a new argument based on an issue which was before the district 
court. In this case, Mr. Gendron asserts that his argument is appropriately addressed in 
the Appellant's Brief, because the issue of whether he should be allowed to withdraw 
his guilty plea was before the district court. 
In Brandt v. State, 118 Idaho 350 (1990), the Idaho Supreme Court drew a 
distinction between an issue and an argument. In that case, Mr. Brandt pleaded guilty 
1 Due to this fact, the district court could have weighed Mr. Gendron's motive when it 
refused to allow him to withdraw his plea. (Respondent's Brief, p.6.) However, this 
does not change the appellate analysis because the district court did not consider any 
motive Mr. Gendron might have developed from his review of the PSI when it denied his 
motion to withdraw his plea. (08/09/11 Tr., p.38, L.10 - p.47, L.5.) 
3 
to various theft and burglary charges. Id. at 351. After entering his pleas, Mr. Brandt 
escaped from jail, was recaptured, and was convicted by a jury on the new charges 
associated with the escape. Id. The jury also found Mr. Brandt guilty of a persistent 
violator enhancement. Id. Mr. Brandt appealed, and the Court of Appeals affirmed the 
application of persistent violator enhancements and his sentences. Id. Mr. Brandt then 
filed two post conviction petitions challenging the application of the persistent violator 
enhancement and requesting sentence reductions, both of which were dismissed by the 
district court on the basis that it could not reconsider issues in post conviction which 
were previously resolved on appeal. Id. at 351-352. Mr. Brandt appealed the district 
court's dismissal of his post conviction petitions. Id. at 352. Concerning the persistent 
violator issue, the Idaho Supreme Court rule as follows: 
While Brandt has made a very interesting argument on this issue, i.e., that 
the persistent violator statute should not apply to a defendant who has not 
had the opportunity to rehabilitate himself, he has not demonstrated that 
this is a new issue, as opposed to a novel argument concerning an issue 
previously raised and decided on appeal. Seemingly, he presents a new 
theory which he wants applied to an old issue. Brandt has also failed to 
offer any reason for his failure to make this argument during the direct 
appeal. The trial court therefore properly denied Brandt's petition on this 
issue. 
Id. (underlined emphasis added) (italicized emphasis in original). 2 Turning to the facts 
of this case, Mr. Gendron's argument that he lost the ability to review the video is not 
a new issue and merely functions as an extension of his previous argument. 
Mr. Gendron's new argument is similar to the new and novel argument in Brandt, which 
the Idaho Supreme Court Court concluded was not a new issue. Here, Mr. Gendron 
2 The fact that Brandt was dealing with an appeal from a dismissal of a post-conviction 
petition is not a relevant distinction because it is merely delineating a new issue from a 
new argument. 
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filed a motion to withdraw his guilty plea and argued there was just cause for the 
withdrawal because neither he nor his attorneys had access to the video. (R., pp.176-
178.) Therefore, the issue of whether Mr. Gendron's Guilty plea was undermined due to 
his lack of access to the video was clearly before the district court. Since the applicable 
test is whether just cause exists to allow Mr. Gendron to withdraw his plea, the question 
of whether his lack access to the video prevented him from preparing a potential 
defense is relevant to the applicable inquiry. State v. Hanslovan, 147 Idaho 530, 535-
536 (Ct App. 2008). While this is a subtly different articulation of the argument before 
the district court, it is not a new issue on appeal. 
The Court of Appeals has also provided a definition of a new issue. See State v. 
Voss, 152 Idaho 148 (Ct. App. 2012). In Voss, the assistant principal of a high school 
noticed that Mr. Voss, a high school student, smelled like cigarette smoke, and 
searched Mr. Voss' car for cigarettes and found drug paraphernalia and a concealed 
weapon. Id. at 149. Mr. Voss was charged with two misdemeanors and filed a 
suppression motion wherein he argued that the assistant principal's actions constituted 
both an illegal search and seizure. Id. at 149. Mr. Voss specifically argued that, "the 
search conducted under the schoolyard exception articulated in T. o.,3 which allows 
warrantless searches of students on school grounds under a relaxed standard of 
reasonable suspicion, was unreasonable where in light of his age, the alleged conduct 
supporting the search would not have been a crime." Id. at 150. The magistrate denied 
his motion and Mr. Voss entered a conditional guilty plea, and appealed the 
suppression issue to the district court. Id. at 149. 
3 New Jersey v. T.L.O., 469 U.S. 325 (1985). 
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The district court affirmed the magistrate's decision, and then Mr. Voss filed a 
motion to reconsider and argued that he was eighteen years of age at the time of the 
search and, therefore, "he was of legal age to possess and use tobacco, [and] 
application of the school policy-not applicable to other adults connected with the 
school-was arbitrary and unreasonable." Id. The district court denied the motion on 
the basis that the issue was not preserved for review. Id. at 149-150. Mr. Voss 
appealed. Id. at 150. 
On appeal, the State argued that the foregoing argument was not properly before 
the Court of Appeals because it was not argued before the magistrate judge. Id. The 
Court of Appeals provided the following analysis concerning the State's position: 
An issue is different if it is not substantially the same or does not 
sufficiently overlap with an issue raised before the trial court. To illustrate, 
the Idaho Supreme Court in Sheahan4 determined that even where the 
primary arguments made at trial were that unfair pretrial publicity and 
community prejudice deprived the defendant of a fair trial, the trial judge 
had considered all of the arguments on the issue of a fair trial made by the 
defendant on appeal. The Court stated, "The trial judge recognized and 
addressed these issues as falling within the factors to be considered," and 
thus, they were preserved. In other words, the issues raised on appeal, 
though expanded upon, were substantially the same as those argued 
before the trial court. 
Id (citations omitted). The Court of Appeals ultimately concluded that the issue was 
preserved because Mr. Voss continually argued the issue of age as it related to the high 
school's search policy. Id. 
The fact that Mr. Gendron argued a subtly different factor on appeal in support of 
the same issue which was before the district court constitutes less of a change than the 
new position argued by Mr. Voss. In Voss, the Court of Appeals concluded that entirely 
4 State v. Sheahan, 139 Idaho 267 (2003). 
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new issues can be advanced for the first time in an appellate proceeding as long as the 
new issue overlaps with a previous issue. It was determined that the two issues 
sufficiently overlapped because they focused on the same facts, namely, Mr. Voss' age. 
In this case, Mr. Gendron is arguing that his inability to review the video provided just 
cause for him to withdraw his guilty plea because he could not review that video for a 
potential defense. Mr. Gendron argued before the trial court that he should be allowed 
to withdraw his plea because neither he, nor his attorneys had reviewed the video. 
These were the same facts and issues before the district court, and the argument on 
appeal is merely a logical extension of the same argument before the district court. 
Therefore, Mr. Gendron's position is more analogous to a situation where a defendant 
argues new case law for the first time on appeal, which slightly changes the analysis of 
the issue before the district court. 
Mr. Gendron's appellate argument and his argument before the district court 
were based on the same facts and legal issues. Therefore, his appellate argument 
does not advance a new issue and this Court should evaluate the merits of 
Mr. Gendron's appellate arguments. 
CONCLUSION 
Mr. Gendron respectfully requests that this Court vacate the amended judgment 
of conviction, reverse the district court's denial of his motion to withdraw his guilty plea, 
and remand this matter for further proceedings. 
DATED this 19th day of June, 2012. ~ 
./L-- _L:::---
SHAWN F. WILKER ON 
Deputy State Appellate Public Defender 
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